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BRIEF FOR APPELLANT AND JOINT APPENDIX 
IN THE UNITED STATES COURT OF APPEALS FOR THE 


DISTRICT OF COLUMBI4 CIRCUIT 
STASI4 V. HAYMAN, Appellant 
v. NO. 22306 
COMMISSIONER OF INTERNAL REVENUE, Appellee 


ON APPEAL FROM THE DECISION OF THE TAX COURT OF THE UNITED STATES 
RENDERED ON MAY 29, 1968 
STATEMENT OF ISSUES FOR REVIEW 
The issues for review, in the opinion of the appellant taxpayer, 
are as follows: 
1. Whether the Tax Court erred in finding that the 
question of capital loss treatment of a sale : 
transaction where the loss exceeded taxable income, 
was irrelevant to any of the issues raised in the 
pleadings; 2 
Whether the Tax Court erred in finding that 
Section 172(4)(3) of 26 U.S.C. was constitutional 
and that Section 172(a)(4), as interpreted in : 
Regulation 1.172-3(a)(3)(1) of the Internal Revemue 
Code, was lawful and wes constitutionél when | 
applied to the transaction at bar; | 
Whether the Tax Court erred in finding that the 
3600 personal exemption deduction provision under 


26 U.S.C. 151(b) was constitutional. | 


2 
STATEMENT OF THE CASE 
This case wes initiated in the Tax Court after receiot by 
the taxoayer of a 90-day Notice of Deficiency, datec September $, 
1946, in the amount of $171.63 and based on the disallowance by 
the Commissioner of taxoayer's nonbusiness deductions for 1964 


in computing net operating loss (Petit. Exhib. 4)- On January 13, 


1966, taxoayer filed an amended Form O45 on her 1964 tax return 


(Stip- & Exhib. 4-D, po. 3 & 4), recuesting an additional refund 
of 3123-60 based uvon her failure to claim her versonal exemption 
Ge@uction on the 1964 return. The Commissioner disallowed this 
exerption wder Section 172(d)(3)- Taxoayer had been refunded 
the sum of $285.43 vlus interest on the basis of the original 
Form 1045, which sum included the $171.63 here in disoute. 

The Tax Court on May 29, 1968, found that all of the facts 
mere as stipulated (JA p.3), but ruled as a matter of law, in 
favor of the Commissioner on all issues. After determining that 
the question of canital loss treatment was not in issue, the 
Court refused to make any findings thereon. 

At the time of vreparation of her 1964 return, taxpayer 
was unable to find anyone in the District office of Internal 
Revenue who was Imowledgeable on this type of transaction and 
was compelled to prepare the return ~ith only the eid of @ 
book of instructions oublished by the Internal Revenue Service. 

In no year since taxoayer fully rented this voroperty, as 
evidenced from her tax returns from 195%, did she realize a 
net gain from rents, out denended on salary income for her 


livelihood. 
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ARGUMENT 
I 


Summary: A loss suffered from the sale of a single unit of 
rental property is entitled to capital loss 
treatment and the Tax Court erred in finding | 
that the question of capital loss treatment 
was irrelevant to any issue presented in the: 
pleadings. 


Because it is taxpayer's understanding that upon appeal, 
the review court need not consider any matter as to which the 


Tax Court has made no finding, only @ rather brief summary of 


her argument on the first issue (Orig. Brief pp- 5-12) will be 


here vresented.- 

The attention of this Court is first directed to 5B (JA 14) 
of taxpayer's pleadings, in which the issue of the proper appli- 
cability of Section 172 of the Internal Revenue Code was raised: 
"the application of Section 172(d)(3) to the above mentioned 
transaction under the circumstances of the petitioner, was uncon- 
stitutional..." Again, under 5C (JA 16), in challenging the 
constitutionality of Section 172(a)(4), it was asserted that 
“Had the loss here suffered been considered a capital loss, the 
petitioner would have been entitled under other provisions of the 
Code to deduct the full loss on &n annual basis without the 
necessity of losing either her personal exemption or the non- 
business deductions." Finally, in her prayer (JA 17), taxpayer 
asked the Court to find that "Section 172(d)(4) is unconstitutional 
as applied to the case at bar." | 

The question of capital loss treatment of this transaction 
was first raised by taxpayer in @ conference with the Regional 


Counsel's office of the Internal Revenue Service before suit. 


At this meeting, taxpayer asked this question: "Had this trans— 
action resulted in a gain rather thSn in a loss, to what tyne of 
tax treatrent would it have been entitledt" and the reply had 
been, "to capital gain treatment." 

Taxpayer hac then urged that the transaction should be 
accorded capital loss treatment on the theory that the converse 
shoula be true and that a capital transaction could not be 
changed into a business transaction by virtue of a loss suffered 
rather than & gain realized. The texpayer was then informed by 
Mr. Sol Stiss that the Tex Court had held otherwise and upon 


request was provided with a copy of stevohen J. Hajos, T.C. liemo. 


1964-325, 2 Virginia case, there the Court had refused capital 


loss treatment in @ comparable transaction. 

Under such circumstances, it might well be pondered how 
could this taxpayer have done otherwise than to proceed as she 
has done and still challenge the deficiency determined under 
Section 172? Does the law require a taxvayer who questions tax 
treatment to file a number of returns, each besed on an alternative 
before he cén vetition the Tax Court, in seperate actions, to 
arrive at a determination of which treatment is lawfully 
applicable? Yet the Tax Court would seem to require just such 
procedure when it stated (JA p. 11): 

"“Eowever, we wish to point out that our refusal 

to consider this argument of petitioner should 

not be construed as &@ finding or conclusion on 
our part thxt the loss on the sale of vetitioner's 
re&@l property was not 4 canital loss***iie have 

no inclination to preclude petitioner from 
litigeting her right to 4 capitel loss deduction 


for 1964 and subsequent years to the extent not 
barred by statutory limitetion." 
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And would the taxpayer be eccorced cue process when the statutory 
period had expired (as it probably has in the case at bar) prior 
to the handing down of the opinion of the Tax Court on one 
alternative? 

It is submitted, therefore, that the Tax Court erred in 
assuming that the net operating loss provision, Section 172, was 
properly avplicable to this transaction and that taxpayer had 
made any such assumption before or at the time of filing suit, 
and it is urged that the Tax Court be reversed upon this issue. 

There is ample case law to support taxpayer's contention 
that she was not engaged in the trade or business of either 
selling or renting property, but rather held the property as a 
capital asset for the production of income. As her tax returns 
clearly reflect, the property was fully rented for about seven 
years at an &verage annual rental of about $1200 during & period 
when taxoayer earned her livelihood by salary income (averaging 
about $5000 per annum) from various occupations outside the 
state where the property wes located. 


Under such circumstances, and as the Court said of the tax- 


payer in Union National Bank of Troy v- United States, U.S. Dist. 
Ct., N-Y-, 195 F.Supp 382 (1961): 


"It would crush reason to conclude in view of 
these facts (comparative income from rentals 
vith net income) that the rental of property 
was his trade or business." (Parenth. refs. 
suovlied) 


In this case, the taxnayer was president of a bank whose declared 


net income in a certain year was $80,000 and whose income from 


° 
inherited rented property in the same year was anoroximately 
$7,900. The Court there held that the loss resulting from the 
sale of this rental property was subject to capital loss treatment 
and was not deductible in full in the year of loss as ordinary 
business loss. 

Similarly, and even more in point because the property in- 
volved was not inherited property, in Chicago Title & Trust Co. v.- 
United States, U.S. Ct. of app-, 7th Cir-, 209 F.2d 773, (1954), 
an executive officer of a clothing firm invested in rental real 
estate property, managed by real estate firms, and purchases and 
sales were infrequent. Taxvayer was held not to be engaged in 
the business of buying and selling real estate and losses fron 
sale were to be treated as capital asset losses for the 

“taxpayer was engaged in collecting his rents 
only incidentally to the protection of his 
investment in physical assets nor was the 
Court bound to find him in the business of 
renting property." 

More recently, in 1966, in Malat v- Riddell, 347 F.2d 23; 
on cert- to the United States Ct. of App., 9th Cir., 383 U.3-569 
and followed in Scheuber v- Commissioner of Internal Revenue, 
the Supreme Court has interpreted the word "primarily" as used 
in Section 1221(1)(which denies capital gain treatment to profits 
from sale of property held by the taxpayer "primarily for sale 
to customers in the ordinary course of his trade or business") as 
meaning of "first importance or principally" rather than “sub— 


stantially" as the Commissioner had contended. The Court stated 


that "Words of statutes, including revenue acts, should be inter- 


preted where possible in their ordinary, everyday senses." 
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In view of these decisions and under the doctrine of stare 


decisis, the position that the Tax Court has taxen in the 

Stephen J. Hajos case, supra, and in subsequent cases, that the 
rental of one unit of improved realty constitutes the carrying 
on of a trade or business for purposes of tax loss treatment upon 
sale, should not be sustained nor perpetuated by this Court. 

In rebuttal to the Commissioner's argument (Reply Brief 
Resp. 3-+) that unless the property here were adjudged to be 
used in a trade or business, the loss here would have to be 
deducted in full as an ordinary loss wider Section 1231, it is 
resvectfully submitted that this section is only applicable to 
proverty used in & trade or business and is not applicable to 
property held as a capital asset for the production of income, 
and once it is adjudged that taxpayer here was not in the 
business or trade of renting property, this section becomes 
irrelevant. 

In conclusion, on the matter of the first issue, it is 
submitted that the proverty here in question qualified as & 
capital asset within the definition of Section 1221, was not 
excluded under either subsection (1) or (2) thereunder, was 
depreciable under section 167(2) as property held for the 
production of income, and was, therefore, entitled to canital 


loss treatment. 


& 
II 
Summary: (1) The Tax Court erred in its finding that 
‘Section 172(a)(3) was constitutional and 
in its failure to find that this vrovision 
‘worked @ discrimination against the business 
itaxpayer rhen comoared to a taxnayer rith 
'a@ capital loss in excess of taxable income. 
(2) The finding of the Tax Court that for purposes 

(of computing the net operating loss wider 
‘Section 172 of the Code, salary income from a 
business or occupation not connected with the 
‘business suffering the operating loss should 
be treated as business income under Section 
/172(4)(4) is not in accordance with either 
the letter of the law nor with legislative 
intent. 

On the second issue, taxpayer claims error in the Tax 
Court's findings that: 

(1) Section 172(d)(3) was constitutional, and that 

(2) Section 172(a)(4), as interpreted in Reg.1.172-3(a) (3) (1) 

of the Internal Revenue Service, was in accordance with 
law and was constitutional as applied to this 
transaction. 

For the purposes of this argument, it will be assumed that 
Section 172 was properly applicable to this transaction. 

(1) With respect to Section 172(da)(3), it is submitted that 
this provision is unconstitutional on the ground that its appli- 
cation constitutes an unreasonable and discriminatory exercise 
of the taxing power, denying the taxoayer suffering a business 
loss in excess of his taxable income, the equal protection of law. 

Although this section may have been constitutional at its 


inception, taxoayer submits that it has been rendered unconsti- 


tutional since at least December 31, 1963, when taxpayers 
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suffering capital losses in excess of their taxable incomes, were 


allowed under Sections 1211(b) and 1212(b) of the Code, an 
indefinite carryover of their losses. Although favored treatment 
4s already accorded to this class of taxpayers when long-term 
gains are only half taxable and business gains fully so, never the- 
less, further preferential treatment is accorded to the taxpayer 
with capital losses when he is aliowed an unlimited carryover 
(although it is limited to only $1,000 per year) with the right 
to deduct his personal exemotion from his taxable income if it 
exceeds $1,000 for the year of loss, the versonal exemption 
deduction being only disregarded in computing the $1,000 
limitation. | 

For examvle, under the capital loss provisions, a taxpayer 
in the identical circumstances of the taxpayer here, but with a 
capital loss rather than 2 business loss, would be allowed & 
carryover of $1,000 to the next succeeding year and to subsequent 
years until the loss was completely absorbed, out would still be 
allowed to deduct the $600 personal exemption deduction (and 
nonbusiness deductions) from the remaining $1,819 taxable income 
figure in computing the 1964 tax. In contrast, the business 
taxoayer's personal exemption is completely disallowed under 
Section 172(a)(3) if he is to cleim any carryback. 

It is submitted that if the taxoayer with a capital loss 
carryover is still permitted to claim his personal exemption, 
equal protection under law requires that the same privilege 


be accorded to the taxpayer rith a business loss carryback, 


or that the deduction should be disallowed for both. 
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Whereas the matter of a deduction may be a matter of legislative 
"crace" (JA p. S,Mem. Op-), it is not axiomatic that legislative 
grace may be carried so far as to so abundantly favor one class of 
taxpayers at the excense of all others. To hold otherwise is to 
@eny the whole concept of justice and equal protection of the law. 

For these reasons, I urge this Court to reverse the Tax Court 
and to find that Section 172(d)(3) is unconstitutional as an 
unreasonable and discriminatory exercise of the taxing power, 
violative of rights of cue process under the Fifth Amendment, and 
reserved and retained rights under the Ninth and Tenth Amendments 


to the Constitution of the United States. 


(2) With respect to Section 172(a)(4), taxpayer contends that 


this provision is unconstitutional insofar as it is interpreted 
in Regulation 172-3(a)(3)(1) by the Internal Revenue Service and 
as affirmed by the Tax Court, to classify salary income not 
derived from the business suffering the net operating loss as 
business income for the purpose of computing the loss for carryback 
vurvoses. Thisiregulation concludes as follows: 

Se**For purposes of Section 172, nonbusiness 

deductions and income are those deductions 

and that income which are not attributable to, 

or derived from, a taxpayer's trade or 

business. ‘Wages and salary constitute income 

attributable to the taxpayer's trade or 

business for such purpose." 

It is my position that the above regulation is not in accord 
with either thei soirit or the letter of the law when it is inter- 
preted to include salary income from @ business unrelated to the 
business suffering the operating loss, and that nonbusiness deduc-— 


tions can lawfully be used to reduce this income as this taxpayer 


had attempted to do on her 1964 return. 


121 
Firstly, in support of her nosition on the letter of the 


applicable law, taxpayer offers the following relevant statutory 
language of the section itself: 
| 

Section 172(a)(4)"***the deductions allowable 

by this chapter which are not attributable to 

a taxpayer's trade or business shall be allowed 

only to the extent of the amount of the gross 

income not derived from such trade or business***" 

(emphasis supplied) | 

The inclusion of the word "such" clearly evidences the 
legislative intent to allow offset against any income not 
derived from the trade or business suffering the loss. 

Secondly, taxpayer in further support of her position, 
relies on the minority opinion in Anders I. Lagreide, 23 T.C.50& 
(1954), in which five members of the Tax Court concurred ina 
dissenting opinion. It was on the majority opinion in this case, 
and on this alone, it would appear, that the Tax Court supported 
its finding that in computing net operating losses, nonbusiness 
deductions could not be used to offset salary income ‘even when 
the salary income was not derived from the business suffering the 
loss. The minority opinion contains the facts of this case and 
warrants quoting in full: 

MURDOCK, J., dissenting with ARUNDELL, VAN FOSSON, HARRON 

and JOHNSON, JJ. pp. 513-4: 

“The principal question involved herein, @ narrow 
one, was well settled by our decision in | 

Joe B. luton, 18 T.C. 1153 (1952), recently 
acquiesced in, and we should not vacillate. 
Anders sustained a net loss in the operation 

of the XL Company, & sole proprietorship, jin 
1949. The net operating loss deduction claimed 
for 1947 stems from the 1949 net operating loss. 
The majority holds that there can be a net 


operating loss deduction for 1947 only to the 
extent that all of the business operations of 
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Anders and his wife in 1949 resulted in a net 
operating loss, that is, that there must be 
combined with the XL business any other business 
which either spouse conducted and particularly 
the two alleced businesses which the wife is 
helé@ to have conducted. The only authorities 
ecitea for this conclusion are provisions of the 
Teguiations. Those same provisions rere quoted 
in James =. Cunningham, 20 T.C. 65 (in which 
Judge Murdock urepared the majority opinion) 
with the thought that they would not support 
the_vresent holding. We there said: 


| *The general effect of the statute is that 
@ loss from the overation of @ business 
is computed without regerd to other items 
properly shorn on the return which are 
mot income from or deductions of thet 
particular business and then the operating 
loss is reduced to the extent that the 
other income exceeds the other deductions. 
“he ceductions unrelated to the business 
then have no effect uvon the operatin 
loss except to the extent that there is 
unrelated income for them to offset which 


would otherwise reduce the overating loss 
to be carried back. 


"The salary of the Wife in that case was derived, 
however, from the Eusband's business and was 
held to be income of the spouse's from thet 
particular business. We said further: 


'If the salary of the Wife had been from 
some other source, the ceses cited by 


the petitioner would be in point, or if 
she had filed a sevarate return for 1949, 
the present question would not even arise.’ 


®Te cases to which that last sentence refers were 
puches v- Commissioner, 35 F-2d 755, and 

wrence J. Lontgomery, 17 B-T.A. 1308, both of 
which dealt with somewhat similer language con- 
tained in section 204(a) of the Revemue Act of 
1921. They have not been distinguished in the 
majority opinion. See also EH. J. schiesinger, 
5 BTA. 943. The Luton case held, I think 
property: that salary of the petitioner from a 

ess not commected with that in which the 

operating loss ocourred should be treated as 
nonbusiness —/ncone losses under section l22e(d 
(Section 17e(d)(4) of the 1954 Code) and on x 


the excess used to reduce the net operating loss 
being computed. The use of the word ‘such’ in 
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section 122(a)(5) (also retained in Section 172 
(a)(4) of the 1954 Code) supports that result. 


A study of the legislative history of the net 
operating Toss carryback provisions and con- 
Biderations of the results of applying the one 


solution or the other to various sets of possible 
circumstances also convince me that the present 
result was not intended by Congress." (All 
emphases and parenthetical references supplied) 

In the case at bar, the Commissioner cannot and does not 
claim that taxpayer's salary income was derived from the business 
of renting real property. In the Cunningham case, in which 
Judge Murdock wrote the opinion, the taxpayer's wife (in @ joint 
return) had received salary income which the Court could only 
interpret as business income, from the very business in which her 
husband had sustained an operating loss- In contrast, in the 
Lagreide case, the wife's income included salary income from 
teaching and rental income from 4 single piece of rental proper— 
ty and was not derived from the husband's business operation which 
had suffered the loss. | 


It may well be wondered what system of logic or reason could 


justify the majority of the Court in the Lagreide case, after 


distinguishing the two cases on the facts, to proceed to find 
against the taxpayer on the very facts the absence of which had 
nrecluded a finding for the taxpayer in the Cunningham case. It 
is little wonder, then, that five justices were constrained to 
write a dissenting opinion and it is great wonder that the Tax 
Court has chosen to follow such 4n untenadle position. 

As Judge Murdock observed in the minority opinion, the basis 


for denying the taxpayer's claim in the Cunningham case and all 
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prior case law suvported a finding in the Lagreide case, that 
unrelated income, for carrydack purvoses, coulé be offset by 
nondusiness Geductions defore it was apvlied to reduce an 
overating loss suffered oy the husdand in his bSusiness. 

It woule appear, then, that the Tax Court in the Lagreide 
case, found its only support in the Regulations of the Internal 
Revenue Service. It is submitted here, that such regulations 
are not the source of the lew enc mst be changed where 
necessary, @#s in this instance, to conform to the letter of 
the law where it is as clearly spelled out as it is in 
Section 172(a)(4), and to lezislative intent. 

Thirdly, in suoport of taxnayer's vosition on this provision, 
it ig subnittea that the findings of the Tax Court on this section 
are in conflict with end in complete derogation of the legislative 
intent of Congress in the vrovision's enactment as was noted by 
Judge ¥urdock in his dissenting opinion above. As it was stated 
further during Congressional debate on the 1954 amendments to 
Section 172 in 195% Code Cong. & Adm- News, p- 4S12: 

"In general, the 1954 Code provision more 
nearly follows the 'atatutory income! concept 
rather than the ‘economic income' concept; 
that is, it gives taxpayers with net operating 
losses, to the extent possible, the same 
deduction as taxpayers with more stable 
income rather than attempting to limit the 
benefit of the net operating loss carryover 
to what might be termed the economic loss. As 
a result, the 1954 Code rules are usually 
somewhat more generous than those vrovided by 
the 1939 Code." 


The reference here was particularly to the fact that prior to 


the 1954 Code, in computing the operating loss, the taxpayer had 
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to take into consideration otherwise tax-exempt income in com= 
puting the overating loss. This quoted reference clearly demon- 
strates the attempts of Congress to equalize taxation for the 
businessman and to ameliorate his business losses to the greatest 
extent possible. ! 

It should be here noted that taxpayers with capital loss 
carryovers are allowed to use their nonbusiness deductions to 
reduce their taxable income apart from capital transactions, and 
no doubt, Congress in 1954, in its efforts to equalize taxation 
for taxpayers with different sources of income, had agreed with 
Senator iillikin that for too long "the tax laws have taken & 
grudging attitude in the treatment of businesses with irregular 
and fluctuating earnings" (Senator Millikin's remarks, 
Congressional Record, 6/28/54, o- 8998). 

To summarize, taxoayer submits that the Tax Court's finding 
that salary income from a business not connected with the business 
suffering the operating loss should be treated as business income 


uncer section 172(a)(4) is contrary to lav and defeats legisla- 


tive purvose. I, therefore, respectfuily petition this Court to 


overrule this finding of the Tax Court and the Code regulation 


unon which it is based. 

To rule otherwise, would expose this soaioien 6 the same 
objections on constitutional grounds that have already been 
adduced against section 172(da)(3), and that is, that Section 172 
(a)(4) discriminates against the business taxpayer and denies him 
due process and the equal protection of law--rights which are 


guaranteed and reserved unto him under the Fifth, Ninth and 


Tenth Amendments to the Constitution. 
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Summary: The Tax Court erred in tefusins to consider the con- 

Stitutionality of the Petsonal exemption figure under 

Section 151(5) of the Revenue Code, which ras made an 
issue in taxpayer's Dleadinss (JA 16) separate ang 
aoart from her alleged liability under Section 172. 

On the thire issue, taxpayer assimons er 


zror in the Tax Court's 
refusal to rule on the constitutionality of the personal exemption 


provision, Section 151(b) of the Revenue Code on the ground that 
in the pleadings, this issue was made sevarate and apart from 
taxayer's alleced liability under Section 172 (Jk 15). Desnite 


this separation of issue, the Tax Court held that vecause the 


Court had concluded th % Seetion 172(d)(3) ras valid and consti- 


tutional, "the question of the proper constitutional emount of 


such an exeaption becomes moot on the facts of this case. 
Regardless of whether it should be 3600 or $6,000 it is not 
deductible in Computing petitioner's net operating loss." 
(ga 10) 


Not only, it is submitted, did the Tax Court err in dis- 
regarding the separateness of this issue, but the court also 


failed to consider the fact thet the deficiency here vas actually 


based on the year to which the carryback was applied, namely the 
year 1951, anc the personal exemption Geduction is not disallowed 
for that year under Section 172 or under any other section of 

the Reveme Code. 


Taxpayer, therefore, acain submits to this Honorable Court 


that section 151(b), xhich nes zllored an unchanzed exemption of 
only $600 for @ taxpayer under 65 who is not blind and an adai- 


tional exemption of 3600 for his Spouse, if any, since 194% when 
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it was first adopted by the SO0th Congress, is unconst 
in 1968 on the following grouncs: | 

(1) it discriminates unfairly against the unwed taxpayer of 
whom this appellant is one; ! 

(2) it is confiscatory when applied to an adult taxpayer, 
married or single, whose income is insufficient to support & 
decent standard of living in the face of the ever increasing 
cost of living, before the application of the income tax; 

(3) it constitutes arbitrary, capricious and unreasonable 
classification when the provision equates the exenption for an 
unved taxpayer who mainteins a household for himself with that 
of a one day old infant, and when it equates the exemption for 
a taxpayer with an income of 3900 with that of a taxpayer with 
an income of $9 million. : 

It is further submitted that this provision is no more 
reasonable nor any less arbitrary than would be a clagsification 
based upon the color of the taxpayer's eyes or the size of his 
ears, that it denies taxpayer here and millions of other tax- 
payers who are wageearners, the equal protection of law, equal 
justice under law, and the rights to property guaranteed to 
them under the "due process" clause of the Fifth Amendment. 

As recently as July, 195S, Representative Vanik, who is a 


member of the taxvriting ‘ays and Means Committee, in remarks on 


the floor of the House (Oongressional Record, H7S77-S, 7/30/€8) 


made the following statements in support of legislation he had 


introduced: 


is 


HeeeTnile living costs have risen almost 50% 
in 20 years, the 3600 exemption has remained 
unchanged*** 


Present tax provisions treat widows, widowers, 
and singie persons as single persons even 
though they mey genuinely be heads of their 
household. I consider such tax treatment an 
unjust discrimination*** 


Our tax laws have imposed the most difficult 
burdens on the middleclass wage earners of 
America. These burdens will cecome intolerable 
if tax reform does not achieve a more equitable 
Gistribution of the burden." 
Although this provision figure has been condemned as unfair 
from Mr. Pechmen of the Brookings Institution and Sylvia Porter 
to Senator Long of wississipoi, esnecially as it is applied to 


Single persons, no legislation has been enacted to change the 


$500 figure to date. This, despite the fact that at least 330 


bills had bceen' introduced by individual Congressmen during the 
first session of the 90th Congress alone, to increase the figure 
for various classes of taxpayers to & more equitable amount. 

But the prospects for such legislation ever coming out of 
committee are not very bright to judge by the fate of these bills 
in the past. This is not too difficult to understand when it 
is recognized that Congress legislates in reaction to pressures 
which are most often exerted by groups which can afford the high 
costs of proceeding by the democratic process. The democratic 
process, like everything else, is exnensive and the taxpayers 
who constitute the greatest victims of the inequities of our 
present tax laws cannot afford either to hire lobbyists or to 


incur the expenses involved in seeking redress in the Courts. 
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In challenging the constitutionality of the personal exemp— 
tion figure, taxpayer here cannot help but feel that she is 
rendering a real public service in petitioning this Court for 
redress, not only in her own behalf, but also in behalf of all 
single taxpeyers who maintain their own households and for those 
low-income, unorganized wageearning taxpayers whose income is 
insufficient to meet their living expenses and from whom the pay- 
ment of any federal income tax, whatsoever, operates BS fact, as 
confiscation of monies that would otherwise contribute toward @ 
more decent standard of life. | 

In brief summary of her more lengthy argument in her Orig- 
inal Brief (pp. 16-24), taxpayer here would first direct the 
attention of the Court to the fact that the tax laws themselves 
provide the best evidence of the confiscatory nature of Section 
151(b) with respect to wageearners. According to the federal 
income tax wage deduction schedule in effect even prior to the 
additional surtax which was recently imposed, an individual wage- 
earner claiming one exemption who earns $50.00 per week or about 
“2600 per annum, has the sum of $5.30 subtracted weekly for 
federal income tax, or $275.00 annually, leaving him the grand 
balance of $44.70 to live on and to pay the other tases levied 
against him. This under tax laws where as Senator Norris Cotton 
recently observed in & newspaper article, "There are so many 


exemptions and the experts are so successful that taxes are 


actually paid on only 43% of the total personal income in this 


country." (Orig. Brief, Attchmt. 7-B) 
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Furthermore, under the unrealistically low figures set by 

Social Security Administration, in 1956 the poverty level 
for @ single, non-farm person under age 65 was established as 
$162é; the federal income tax levy on this figure is $106. In 
the face of such figures, can it fairly be disputed that any 
federal income tax levied upon & wegeearner already conceded by 
the Government to ce poor can be anything less than confiscatory 
per se? 

At this point, one may well inquire what has hapvoened to 
the democratic ability-to-pay principle of taxation when "in 

4 eighteen persons with anmel incomes of over $1 million 
paid no income taxes. A vortfolio of tax-free bonds permitted 
35 Americans with incomes of over $500,000 to pay no taxes what— 
soever in 1965." (Representative Vanik of Ohio, Supra p- 7877) 

In the face of such comperative fects, it is not surprising 
thet the 1965 Derocratic Party Platform included the observation 
thet "Ko verson or family delow the voverty level should be re-— 
quired to vay federal income taxes." 

The discrimination implicit in the 3500 figure against the 
unwed was well recognized in a tax study by Joseuh A. Pechman, 
director of economic studies for the Brookings Institution, in 
which this figure wes concluded to be too liberal for denendents 
and too small for single persons inasmuch as the "needs of a 


household do not increase in proportion to the number of versons.'!! 


(Orig. Brief, Attchmt. 9) 4s Ur. Pechman also observed, it costs 


about three-fourths as much for a single person to live as it does 


él 


for a married couple and yet a married couple, though childless, 
| 


and when both are employed, not only gets the benefit of a $600 
exemption for each of them, out also enjoys the benefit of the 
split income provision. : 

Although it is undoubtedly true that fair legislation lies 
primarily with the legislature, it is equally true that it is 
the responsibility and function of the judiciary to nullify by 
decree that legislation which is unjust and unfair, DOD the 
petition of any citizen whose rights are being disregarded and 
who must bear the brunt of a legislatively imposed injustice. 

It is sadly too often true that only in this manner can the 
necessary impetus be supplied to the legislative prench to sub- 
stitute fair and just legislation for that which has been unjust 
ana unconstitutional from its inception or which has deen ren— 
dered unconstitutional by the passage of time or changing 
circumstances. 

The urgency of tax reform demands that all avemes of the 
democratic process be utilised, where necessary, to equalize as 
quickly as possible, the present tax burden, for in the words of 
Revresentative Vanik again, "The quality of our civilization can 
be measured by the justice of its system of taxation." 


In conclusion, taxnayer agein urges this Court to exercise 


its jurisdiction and to take the first step in a very necessary 
tax reform by striking dorn as unconstitutional the 3600 figure 
of Section 151(b) on the grounds thet 3600 or any exemption 
figure that is not sufficiently high to allow for an untaxed 


4ncome to cover a decent standard of living for every American, 
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or any exemption figure that discriminates so flagrantly against 
so large a class of taxpayers as the unwed, constitutes unreason- 
adle, capricious and discriminatory exercise of the taxing pvorer 


and a denial of due process and equal protection of law. 


CoNcLUSION 
It is respectfully submitted that under the facts and the 
applicable law in the case, and all principles of equity ana 
substantive justice, the decision of the Tax Court should be 
reversed and judament entered for the appellant taxpayer on 211 


issues in this case. 


Stasia V. Hayman, pro se 
Appellant 

2032 Belmont Road, N.W%. 
Washington, D. C. 20009 


STaTUTeSS INVOLVED: 


"Sec. 172 (26 U.S8.C-)“(@)There shall be allowed as a 
deduction for the taxable year an amount equal to the 
or te of (1) the net operating loss carryovers to such year, 
be) 2) the net overating loss carrybacks to such year. For 
purposes of this subtitle, the term 'net operating loss deduc- 
tion’ means the deduction allowed by this subsection. 


(>) NET OPERATING LOSS CARRYBACKS AND CARRYOVERS.-- 
(1) YEsRS TO FHICH LOSS “AY BE CARRIED.-- 


(A)(4) Except as provided in clause (ii) and in sub- 
paragravh (d), a net operating loss for any taxable year ending 
after December 31, 1957, shall be a net operating loss carryback 
to each of the 3 taxable years preceding the taxable year of such 
loss. 


* INTERNAL REVENUE CODE OF 1954 
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see ® 


(c) NET OPERATING LOSS DEFINED.--For purposes of this 
section, the term 'net operating loss' means (for any taxable 
year ending after December 31, 1953) the excess of the deductions 
allowed by this chapter over the gross income. Such ‘excess shall 
be comouted with the modifications specified in subsection (d)- 


(a) MODIFICATIONS.—The mocifications referred to in 
this section are as follows: 
(1) NET OPERATING LOSS DEDUCTION.—No net operating loss 
deduction shell be ellowed. 


se * 8 \ 
(3) DEDUCTION FOR PERSONAL EXEMPTIONS.—No deduction shall 
be ellowed under section 151 (relating to personal exemotions) - 
No deduction in lieu of any such deduction shall de allowed. 


(4) NONBUSINESS DEDUCTIONS OF TAXPAYSRS OTHER THAN 
CORPORATIONS.-——-In the case of a taxpayer other than a corvoretion, 
the deductions allowable by this chapter which are not attribu- 
table to 2 taxpayer's trade or business shall be allowed only to 
the extent of the amount of the gross income not derived from 
such trade or business. *** 


"Sec. 151 (26 U.S.C.) DEDUCTIONS FOR PERSONAL EXEMPTIONS. 
(a) ALLOWANCE OF DEDUCTIONS.--In the case of an individual, the 
exemotions orovided by this section shall be allowed:as deduc— 
tions in computing taxable income. 


(o) TAXPAYER AND SPOUSZ--An exemption of 3600 for 
the taxoayer; an additional exemption of $600 for the spouse of 
the taxnayer if a separate return is made by the taxpayer, and 
if the spouse, for the calendar year in rhich the taxable year 
of the taxpayer begins, has no gross income and is not the 
dependent of another taxpayer-*** 


| 


"Sec. 167 (26 U.S.C.) (a) There shall be allowed as a depreci- 
ation deduction a reasonable allowance for the exhaustion, wear 
and tear (including a reasonable allowance for obsolescence) 


(1) of proverty used in the trade or business, 


(2) of property held for the production of income.*** 


eu 


"Sec. 165.* LOSSES. (a) General rule. There shell be 
allored as a deduction any loss sustained during the taxable 
yeer and not comvensated for by insurance or otherwise. 
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(c) Limit on losses of individual. In the case of 
an individual, the deduction under subsection (a) shell be 
limited to— 


(1) losses incurred in &@ trade or business; 


(2) losses incurred in any transaction 
entered into for profit, though not connected with a trade or 
business; *** 


"Sec. 1221.* OAPITAL ASSET DEFINED. For purposes of this 
subtitle, the term "capital asset" means property held by the 
taxpayer (whether or not connected with his trade or business) 
wut Goes not include-- 


(1) stock in trade of the taxoayer or other 
proverty of a kind which would vroperly be included in the 
inventory of the taxpayer if on hand at the close of the taxable 
year, or proverty held by the taxoayer orimarily for sale to 
customers in the ordinary course of his trade or business; 


(2) oroverty used in his trade or pusiness, of a 
cheracter which is sudject to the allorance for depreciation 
orovided in section 157, or real vroverty used in his trede or 
cusiness.*** 


"Sec. W1l.* LI“IT OW CAPITAL LOssz3. (b)In the case of 
a taxoayer other then a corvoretion, lossess fro gale or 
exchanses of capital assets shall be allowed only to the extent 
of the gains from such sales or exchanges, plus the taxable 
income of the taxoayer or $1,000, whichever is smaller. For 
surnoses of this subsection, taxable income shell be computed 
without regaré to gains or losses from sales or exchanges of 
canital assetsiand without regerd to the deductions provided 
in section 151 or any deductions in lieu thereof.*** 


W3ec. 1212.* CaPITAL LOSS CARRYOVER. (b) If a taxnayer 
other than «= corvoration has a net canital loss for any taxable 
year beginning after December 31, 1953-- 


(A) the excess of the net short-term capital loss over 
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the net long-term canital gain for such year shall be a short- 
term cavital less in the succeeding taxable year, and! 


(B) the excess of the net long-term capital loss over the 
net short-term capitel gain for each year shall be a long-term 
capital loss in the succeeding tax year.*** 


“Sec. 1231.* PROPERTY USED Ik THE TRaDE OR BUSINESS AND 
NVOLUNTARY CONVERSICNS. 


(a) General rule. If during the tax year, the recognized 
gains on sales and exchanges of vroperty used in the trade or 
business, vlus the recognized gains from the comoulsory or 
involuntary conversion (as a result of destruction in whole or 
in nart, theft or seizure, or an exercise of the vover of 
requisition or condemnation or the threat or imminence thereof) 
of oronerty usec in the trade or ousiness and ca ritel iassets 
helo for more than 5 sonths into other vroperty or money, 
exceed the recognized losses from such sales, exchanges and 
conversions, such gains and losses shall de considered es gains 
and losses frox sales or exchanges of capital assets held for 
more than 5 months. If such gains do not exceed such losses, 
such gains and losses shall not be considered as gains and losses 
from sales or exchanges of capital assets.*** 


CONSTITUTIONAL PROVISIONS INVOLV=D: 


ARTICLE V OF THE aleNDAENTS: "No verson***nor be deprived 
of life, liberty or property, without due process of law*** 


ARTICLE IX OF THE AXENDMENTS: "The enumerétion in the 
Sonstitution, of certain rights, shall not be construed to deny 
or disparage others retained by the people. i 


ARTICLE X OF THE AMENDMENTS: "The powers not delegated to 
the United States by the Constitution, nor prohibited by it to 
the States, are reserved to the States respectively or to the 
peonle." 
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TAX COURT GENERAL DOCKET ENTRIES, No- £55566 


Dec- 1, 1966 Petition filed. 


Dec. 19, 1965 Request by respondent for trial at Washington,D.C. 


Dec. 19, 1966 Answer filed vy respondent. 
Aug. 7, 1957 Notice of trial at Washington,D.C-, Nov. 6,1967- 
Nov. 6, 1967 Trial at Weshington,D. 6. 
Stipulation of facts filed with attached joint 
exhibits. | 
1967 Transcript of trial received. 
1967 Original Brief filed by petitioner. 
1967 Original Brief filed by respondent. 
Jan. 1968 Reply brief filed by petitioner. 
Jan. 22, 1968 Reply brief filed by respondent. | 
May 29, 1968 Memorandum Opinion filed, Judge Kern. Decision 
will be entered for the respondent. | 
Vay 29, 1968 DsCISION entered Judge Kern- | 
Aug. 21, 1968 NOTICE of Appeal to USCA, District of Columbia 
Circuit, filed by petitioner- | 
Aug. 21, 196% COPY of Notice of Appeai sent to Lester R- Uretz, 
Chief Counsel, Internal Revenue Service. 
Aug. 21, 1968 NOTICE, to parties, of assembling andidate for 


transmission of record. 
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APPELLEE'S COUNTER-DESIGHATION OF PORTIONS 
OF TEE RECORD TO BE REPRODUCED IN THE APPENDIX 


(Dated Oct. 3, 1965; signed by Richard M. Roberts) 

Pursuant to Rule 30(b) of the Federal Rules of Appellate 
Procedure, the Commissioner of Internal Revenue, the appellee 
herein, hereby designates the following portions of the record, 
in addition to those portions designated by the appellant, to be 
reproduced in the Appendix in the above-entitled cause: 

(1) Document Ho. 2 The introductory paragraph and para- 

| graphs numbered 1, 2, 3, and 4 of 
Petition together with Exhibit A, 
incorporated in paragraph 2 (90-day 
letter). 

(2) Document Ho. & Joint Exhibits lA, 2B, and 30, 

attached to Stipulation of Facts, 
Document 7. 
£3} Document Ho. 10 Memorandum Opinion of Tax Court. 


This counter—designation of appellee of the portions 
of the record to be reproduced in the Appendiz. 


DECISION OF THE TAX COURT 
(zntered May 29, 1968, Washington, D-C.,No-. 6365-66) 
Pursuant ito the determination of the Court, as set forth in 
its Memorandum Opinion filed May 29, 1968, it is 
ORDERED AND DECIDED: That there is a deficiency in income 
tax liability due from petitioner for the year 1961 in the 
amount of $171.63. /s/ JOHN W. KERN, JUDGE 


MEMORANDUM OPINION 
(Filed May 29, 1968, T.-C. MEMO. 1968-103, Docket 6365-66) 
KERN, Judge: Respondent determined a deficiency in 
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petitioner's income tax liability for 1961 in the amount of 


$171.63. This deficiency resulted from respondent's determina 
tion that petitioner was not entitled to deductions of $810.96 
in computing her net operating loss for 1964 to be in the sum 
of $1,312.93 and accordingly that the “net operating loss 
carryback allowable" in the taxable year 1961 should be reduced 
from $1,312.93 to $501.97. The statement attached to res- 
pondent's notice of deficiency contained the following sentence: 

The issue raised in your protest requesting that 

the net operating loss deduction be increased 

by the personal exemption of $600 has been given 

careful consideration and it has been determined 

that the deduction is not allowable pursuant to 

section 172(d)(3) of the Internal Reveme Code. 
The petition alleges error on the part of respondent as follows: 

A. The disallowance by the respondent of the 
personal exemption of $600 (Sec. 172(d)(3)) on the 
1964 return in computing net operating loss. 
B. The disallowance by the respondent of the 

nonbusiness deductions for 196+ in computing net 

operating loss (Sec. 172(d)(4)) 

All of the facts herein have been stipulated by the parties. 
We find the facts to be as stipulated and incorporate herein by 
this reference the stipulation and the exhibits attached thereto. 

Petitioner resides in Washington, D- C., and filed her 
income tax returns for the years involved herein with the dis- 
trict director of internal revenue at Baltimore, Maryland. 

In her return for 1964, petitioner stated her occupation 
as "Legal secretary" and reported the receipt of "Wages, sal- 
aries, tips, etc-" in the amount of $2,819. In the same return 


she reported the receipt of rental income for 10 months of that 
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year at a loss figure of $55 54 Tesulting from the receipt of 
gross rentals from a house in Illinois in the sum of $1,045 ang 
the deduction therefrom of $461.19 as repairs ana $669.35 as 
“other expenses." This property was reported in this Teturn as 
having been acquired by petitioner in 1954 and as having been 
Sold by her on November 3, 1964, at a loss of $3,235.43. In 
addition to petitioner's net loss from rentals of $85.54 and loss 
on the sale of the rental property of $3,235.43, petitioner 
claimed itemized nonbusiness deductions of $210.96. As a result, 


petitioner's tax return showed a minus figure for taxable income 
of $1,312.93 ($2,819.00 less the sum of $3, 235-43, $85.54 ang 
$S10.96). 

On April 7, 1965, the district director in Baltimore, Mary- 


land, received from Petitioner a Form 1045, Application for 
Tentative Carryback Adjustment, showing a decrease in 1961 tax 
of $285.43 as a result of the carryback of a claimed $1,312.93 
net operating loss for 1964. The total amount claimed of 
$285.43 was refunded to petitioner on May 10, 1965. 

Subsequent to the refund, the district director's office 
examined the petitioner's 1964 return &@nd determined that the 
petitioner erroneously computed her claimed net operating loss 
of $1,312.93 by reason of her failing to eliminate the non business 
itemized deductions of $210.96. ‘hig adjustment results in the 
proposed deficiency of $171.63. 

In & letter addressed to the district director of internal 


revenue in Baltimore, Maryland, dated January 13, 1966, 
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petitioner claimed that the 1964 net operating loss carryback to 
1961 should be increased by her $600 personal exemption which 
she failed to include in her original computation. | 

Copies of petitioner's 1961 return, 1964 return, Application 
for Tentative Carryback Adjustment (Form 1045) and letter claim 
ing an increase in the 1964 net operating loss carryback to 1961 
were introduced into the record as exhibits attached to the 
stipulation. 

In her return for 1961 petitioner stated her occupation as 
“Teacher® and reported the receipt of "Wages, salaries, tips, 
etc." as follows: 

ise Geonece County Board of Education, 

me ee Washington, D.C. 2a 06 

Government of the District of Columbia, 
Washington, D. C. 137-60 

In the same return she reported rental income ata loss fig- 
ure of $377-67 resulting from the receipt of gross rentals from 
a house in Hinsdale, Illinois, in the sum of $1,125 and the 
deduction therefrom of $580.16 on account of depreciation and 
$922.51 on account of “Other expenses." 

OPINION 


The question presented for our decision by the pleadings in 


this case concerns the correct amount of the operating loss which 
petitioner is entitled to carry back from 1964 to 1961. Specif- 
ically, should the amount of this net operating loss carryback 
be $1,312.93 as originally computed and claimed by petitioner on 
April 7, 1965, or $1,912.93 representing the amount originally 
claimed increased by petitioner's $600 personal Ao which 
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she failed to include in her original computation, or $501.97 as 
determined by respondent because of his elimination of nonbus- 
iness deductions from the deductions used by petitioner in her 
computation of the net operating loss carryback. 

A net operating loss deductible under section 172(a), I-R.C. 
1954, which can be carried back from 1964 to 1961 pursuant to 
section 172(b)(1)(A)(i) is defined by section 172(c) to be "the 
excess of the deductions allowed by this chapter over the gross 
income*® with the proviso that "such excess shall be computed with 
the modifications specified in subsection (d)." Subsection (d) 
(3) provides as follows: 


(3) ***8o deduction shall be allowed under 
section 151 (relating to personal exemptions). No 
deduction in lieu of any such deduction shall be allowed. 
Subsection (a) provides in pertinent part as follows: 


*s® In the case of a taxpayer other than 
& corporation, the deductions allowable by this chapter 
which are not attributable to a taxpayer's trade or 
business shall be allowed only to the extent of the 
amount of the gross income not derived from such 
trade or business. For purposes of the preceding 
sentence— 

(A) any gain or loss from the sale or 

otner disposition of— 

4) property, used in the trade or 
business, of a character which is subject 
to the allowance for depreciation provided 
in section 167, or 
(44) real property used in the 
trade or business, 

ghall be treated as attributable to the trade 
or business; ***- 


As we have said, one of the allegations of error made in the 
petition is that respondent erred in the "disallowance * * * of 
the nonbusiness deductions for 1964 in computing net operating 
loss (Sec- 172(a)(4)-" With regard to this allegation of error 


petitioner makes two arguments - 
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The first is to the effect that respondent has incorrectly 


interpreted section 172(da)(4) in that he has followed the inter- 
pretation of section 172(d)(4) which was made by the majority of 
this court in Anders I. Lagreide, 23 T-C- 508, instead of the in- 
terpretation made by the dissenting opinion published in that case 
under which latter interpretation nonbusiness deductions could be 
made from a taxpayer's salary income in computing a net operating 
loss deduction so long as the salary wes "from & business not 
connected with that in which the operating loss occurred, " 
Lagreide, supra, at 514. In connection with this argument peti- 
tioner cites Joe B. Luton, 18 T.C. 1153, and James He Cunningham, 
20 T.C. 65, both of which were cited and relied upon by Judge 
Murdock in his dissenting opinion in Lagreide. | 

The majority opinion in Lagreide distinguished Cunningham 
and overruled Luton. In Godfrey M. Weinstein, 29 TC. 42, we 
we specifically re-affirmed our holding in Lagreide and held that 
nonbusiness deductions could not be deducted from salaries in 
computing net operating losses. We are not disposed to reach & 
different result in this case which would entail the overruling 
of both the Lagreide and Weinstein cases. 

Petitioner also argues in support of her propos elon that 
respondent erred in disallowing nonbusiness deductions in com- 
puting her net operating loss for 1964, that subsection 172(a) (4) 
4s unconstitutional and therefore is inapplicable to the facts 
of this case. This argument appears to be based on petitioner's 
contention that the application of subsection 172(d) (4) to the 


computation of a net operating loss would result in unreasonable 
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discrimination against a taxpayer having a net operating loss as 
compared with one having a capital loss and ageinst poorer tax- 
payers who work for salaries and wages and have no income from 
investments as compared with taxpayers who have nonbusiness in- 
come from investments in addition to their business income. 

Petitioner also contends that subsection 172(d)(3) is 
unconstitutional for much the same reasons. 

It is axiomatic that deductions are matters of legislative 
grace- Congress has seen fit to permit taxpayers to deduct in 
certain taxable years net operating losses sustained in certain 
other taxable years. At the same time Congress has seen fit to 
prescribe that in the computation of an individual's net operat— 


ing loss no deduction from gross income should be made on 


account of & personal exemption and that deductions not attribu— 
table to a taxpayer's trade or business should be allowed only 


to the extent of gross income not derived from trade or business. 


In General Securities Corporation, 23 B-T-A. 130 at 133, we 


made the following statement: 


We know of no constitutional provision which re- 
quires Congress to permit actual losses sustained in one 
year to be deducted in computing net income of any other 
year. Weither do we know of any provision which prohibits 
Congress from &llowing such deduction. Congress, there- 
fore, had the right, in exercising its discretion as to 
whether any loss sustained in one year should be allowed 
as a deduction in computing gross income of any other 
year, to prescribe the method of computing such logs. 


See also Otto Keusch, 23 B-T.A. 216; Brushaber v. Union Pac. 
R.R., 240 U.S. 1. 
We are unable to see anything in the statutory scheme rela- 


ting to the computation of a net operating loss so capricious in 


JA. 9 | 
classification, so arbitrary or producing such gross and patent 
inequality 8s to justify 4 conclusion on our part that subsections 
172(a)(3) and 172(d)(4) are unconstitutional as applied to the 
facts of this case. See Brushaber v- Union Pac- R.Re, supra, at 
24 and 25. In our opinion petitioner's constitutional oe 
though vigorously asserted and at times eloquently expressed rests 
“upon the mistaken theory that* * *where a tax levied is pelieved 
by one who resists its enforcement to be wanting in wisdom and to 
operate injustice, from that fact in the nature of hinge there 
arises a want of due process of law and a resulting authority in 
the judiciary to exceed its powers and correct what ie assumed to 
be mistaken or unwise exertions by the legislative authority of 
its lawful powers* * *." Brushaber v- Union Pac- R-R-, gupra,at 26. 


Petitioner devotes a considerable part of her argument on 


prief to her contention that section 151(b), I-R.C. 1954, which 


grants a personal exemption in the amount of $600 is unconstitu- 
tional. In connection with this argument petitioner points out 
that "Since 1948, the personal exemption deduction for. any single 
taxpayer or dependent has been $600; this figure applies to a 
taxpayer whether his income is $900 or $9 million; it mptes to 
a working adult who maintains a household and to a one day old 
infant who is not yet required to pay his way in the world; it 
applies in 1967 as well as in 1948, despite a rise in the cost of 
living which according to the Commodity Price Index (Attachment 
#2) has risen at least 37% since 1948, and probably Glbeer to 


50%, in certain areas such as medical expense.* | 


In view of the fact that we have concluded as stated above 
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that the prohibition contained in subsection 172(d)(3) against 


the deduction of any personal exemption in the computation of a 
net operating loss is valid and constitutional, the question of 
the proper constitutional amount of such an exemption becomes moot 
on the facts of this case. Regardless of whether it should be 
$600 or $6,000 it is not deductible in computing petitioner's 

net operating loss. 

In her brief petitioner attempts to raise an alternative con- 
tention to the effect that the rental property sold by her in 1964 
was not property used by her in a trade or business within the 
meaning of any provision of section 172 and therefore a loss 
resulting from its sale in 1964 would not give rise to @ net op- 
erating loss which could be carried back to 1961 but rather to a 
capital loss which could be carried over to years subsequent to 
1964. Petitioner now argues that "***after diligently studying 
the case law and the Internal Revenue Code on the subject, she is 
convinced that both these sources support a finding that the trans— 
action herein (i-e., the sale of petitioner's rental property at 
2 loss) is entitled to capital loss treatment with unlimited carry- 
over under sections 1221, 1211 and lele of the Code," that "such 
a finding would***render mute (sic) the issues of constitutional- 
ity***," and that petitioner has not suffered a loss “attributable 
to @ trade or business, but rather to the disposition of a capital 
asset***." 

The difficulty with this argument is that it is not pertinent 
to the issues presented by the pleadings which relate to the 


proper computation of a net operating loss claimed by petitioner 
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for 1964 which she can carry back to 1961. Respondent has allowed 
the net operating loss carryback claimed with a consequent 
reduction in petitioner's taxes for 1961 but not in amounts as 
computed by petitioner, and accordingly a deficiency has been 
determined for 1961 which is here at issue. Petitioner's argument 
to the effect that the loss resulting from the sale of her rental 
property in 1964 gave rise to a capital loss which could be 
carried forward to succeeding years instead of giving rise to & 
net operating loss which could be carried back to 1961 is not 
relevant to any issue presented by the pleadings and cannot be 
considered by us- See Camp Wolters Enterprises, Inc., 22 T.C. 
737, 755, aff'd. 230 F. 2d 555, cert. den. 352 U-S.- $26. See, 
also, James F. Curtis, 3 T.C- 64s, 651. 

However, we wish to point out that our refusal to consider 
this argument of petitioner should not be construed ag a 


finding or conclusion on our part that the loss on the sale of 


petitioner's real property was not a capital loss. We have 


merely assumed in our consideration of this case what was assumed 
by the parties in their actions and pleadings prior to and at 

the time of trial, i.e., that the loss resulting from sale of 
petitioner's rental property in 1964 can be deducted from 
petitioner's income from "Salary, wages, tips, etc." in computing 
the net operating loss carryback available to her in 1961. We 
have no inclination to preclude petitioner from litigating her 
right to a capital loss deduction for 1964 and subsequent years 
to the extent not parred by statutory limitation. 


Decision will be entered for the respondent. 
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STIPULATION OF FaCTs 


(Entered into on 10/22/57; not including exhibits attached which 
are contained in a separate volume under Rule 30(¢)) 


It is hereby stipulated that, for the purnose of this case, 
the following statements may be accepted as facts and all exhibits 
referred to herein and attached hereto are incorporated in this 
Stinuletion and made a part thereof; provided, however, that 
either varty has the right to object to the admission of such facts 

in evidence on the grounds of materiality and rel- 
evency; further orovided thet either party may introduce other 
and further evicence not inconsistent rith the facts and exhibits 
herein stinulated: 

i. The vetitioner is an individual residing et 2032 Belmont 
Road, N.W-, Washington, D- C. 20009. 

2. The returns for the veriods here involved were filed vith 
the District Director for Internal Revenue, Baltimore, Uaryland. 

3- On petitioner's 1964 income tex return, she reported 


salary income of 32,519.00 less deductions of 43,320.97, consist- 


ing of 33,235-43 loss on sale of rental property and ¥25-54 net 


loss from rents, resulting in a loss of 3501-97. Petitioner also 
claized itemized deductions of $210.96 and showed a minus figure 
of 31,312.93 (3501-97 zlus $210.96) on her return. 4& copy of 
petitioner's 1964 return is attached hereto as Exhibit 1-aA. 

4. On April 7, 1955, the District Director in Baltimore, 
Maryland, received from petitioner a Form 1045, annlication for 


Tentative Carryouck adjustment, showine a decrease in 1951 tax of 
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3285.43 as a result of the carryback of a claimed $1,312.93 net 
overating loss for 1964. Copies of Form 1045 and petitioner's 
1951 return are attached hereto as Exhibits 2-B and 3 -C, 


resnectively- | 


5. The total amount claimed of $285.43 was refunded to the 


taxpayer on May 10, 1965. 
6. Subsequent to the refund, the District Director's Office 


examined the taxvayer's 1964 return and determined that the tax- 


payer erroneously computed her claimed net operating loss of 
$1,312.93 by reason of her feiling to eliminate the nonbusiness 


itemized deductions of $410.96. This adjustment results in the 
provosed deficiency of 3171.6 | 

7. In @ letter dated January 13, 1955, petitioner claims 
that the 1954 net operating loss carrybeck to 1961 should be 
inereased by her 3600-00 personal exemption which she failed to 
incluge in her original computation, and that an additional 


amount should be refunded to her- & copy of this letter is 


attached hereto us Zxhibit 4-D. 
( /s/ STA3IA V. BAYMAN and LESTER R. URETZ) 


PSTITION 


(Filed 12/1/56 in Tex Court, No. 5365-65; excluding attached 
stetements; Exhibit 4 is contained in a separéte volume under 
Rule 30(e)) 


The wbove-named petitioner hereby petitions for a redeter— 
mination of the deficiency set forth by the Commissioner of 


Internal Revenue in his notice of deficiency (ap: Wash:S3390 day) 
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Gated September » and as the basis for her case «lleges 
as follors: 

i. The petitioner is an in¢ividual residing at 2032 Belmont 
Road, N.v-, Jashington, D. ¢. 20009. The returns for the veriod 
here involved were filed rith the district director in Baltimore, 
Maryland for the districts of Maryland (1951 return) end ‘Jash- 
incton, D- Cc. (1964 return). 

@. The notice of deficiency (a copy of shich is attached 

marked Exhibit 4) “es mailed to the petitioner on Septem- 
> §, 1945. 
3- The deficiencies as determined dy the Commissioner are 


in income texes for the calendar year 1961 in the amount of 


$554.04 of chich approximately $295.23 is in disoute (the Com- 


missioner contending that vetitioner oves $171.63 and the pveti- 
tioner contending that she is owed 3123-60 on the 1961 tax return. 

4. The determination of tax set forth in the said notice of 
Geficiency is tased upon the folloring errors: 

4. The Cisallowance by the respondent of the nersonal 
exemption of $600 (sec.172(d)(3)) on the 1964 return in compu- 
ting net opereting loss. 

B. The disallowance by the resnondent of the nonbus- 
iness deductions for 1954 in computing net operating loss 
(Sec. 172(a)(4)). 

5- The fects uron which the petitioner relies as the basis 
of this case are as follows: *** 


B. The applicetion of sec. 172(a)(3) to the above 
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mentioned transection under the circumstances of the petitioner, 
~28 unconstitutional and violative of articles V, IX ane X of 
Amendments to the United states Constitution. Its application 
here deorives 2 taxpayer of even the 3600 versonel exemption 
(confiscatory as its allowance clready may be) allowed under 
Sec. 151(b) of the Code, in order for the taxpayer to clain & 
net operating loss deduction, and imposing in fact, an edditional 
loss on the taxpayer already suffering & business, casualty or 
theft loss--only because he has insufficient incozie in the year 
of the loss to offset it. Under such circwastences, the tax- 
payer must turn to the net operating loss provsion (sec. 172) 
“ith consequent loss of his personei exemption. such clessifi- 
cation is palpeoly unreasonable, arbitrary, capricious, end con- 
fiscatory exercise of the taxing power. 

C. Section 172(4)(4) of the Internal Revenue Code! is uncon- 
stitutione1l for violating Articles V, Ix and xX of the amendments 
te the Constitution. 

(i) By providing thet in computing net operating loss, 
nonbusiness deductions are allowable only to the extent of 
net nonbusiness income, it is discriminating in fevor of 
the taxpayer who can best afford to sustain the additional 


loss of his versonal deductions. 


(ii) By discriminating against the taxpayer whose only 


income is ousiness income by disallowing his personal aeduc— 
tions on the same type cf transaction that a taxpeyer vith a 
net nonbusiness incone in excess of his nonbusiness deduc-— 


tions could claim, the section clearly is discriminetory and 
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Genies the former the equzl protection of federal law. 

Ead the petitioner's ordinary ousiness income been 

to offset the cusiness loss, she sould have been 
able to claim ell her personal cecuctions and personal exemp- 
tion to reduce her taxable income for the year of loss, and 
would not have teen compelled by the Code to follow sec. 172 
(a)(4), not having suffered a net operating loss. Clearly 


the applicetion of sec. 172(é)(+) penalizes the lor income 


Poverty" prosran in addition to being unconstitutional 
yvhen applied to the case at der. 

(iv) By setting up different procedures for claiming a 
business loss as distinguished from a capital loss, the 
section is further discriminatory and unconstitutional. Had 
the loss here suffered teen considered a cepital loss, the 

e deen entitled wmder other vrovisions 
of the Code to deduct the full loss on an annual basis rith- 
out the necessity of losing either her sersonul exemption 
or the nonbusiness ceductions. 


D. Section 151(>) of the Internal Reveme Code (adopted dy 


the SO0th Congress in 194%) ullowing « personel exeuption of wo00 


for 2 single adult taxpeyer is unconstitutional in 1954 on the 

groune thet it is violative of art. V of the Amendments to the 
Conetitution. 

(i) By not allowing for the increased cost of living 

in the vast 1€ years, this section hes resulted in a con- 


fiscatory! tekinge of private property when #p xlied to 
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petitioner and to millions of other low-income taxpayers. 
(ii) By equating the exemption for an adult ~ith that 
of a one day old infant, and by equeting the status of 
single persons maintaining households with taxpayers 
sharing households, this section further constitutes an ar- 
bitrary, capricious, unreasonable, discriminatory and 
unnecessary exercise of the legislative taxing power. 
WHEREFORE, the petitioner orays that this Court may try the 
case and find as follows: | 
1. That Sec. 151(b) of the Internal Reveme Code is 


unconstitutional. 


2. That Sec. 172(d)(4) is unconstitutional as applied to 


the case at bar. 


3. Thet Sec. 172(d)(3) is unconstitutional. 


u. That petitioner be awarded the sum of 3123.60 with 
interest from the date of filing her amended 1964 Application for 
Tentative Carrybeack adjustment and return, together with the 
costs of this action. 

5. Thet petitioner be absolved from any Liability for the 
sum of 3171.63 ane interest demanded by the respondent and 
based upon the presumed legality of the above-mentioned sections 
of the Internal Revenue Code. | 

6. Ana for such other end further relief as to the Court 
may seem just and proper. i 


/8/ oTASIa V. HAYMAN, pro se 
Petitioner 


